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Re: Notice of Debtors in Possession Financing in Connection to a Restructuring 
Conducted under the U.S. Bankruptcy Code 

Dear Mr. Dorman: 

Lightyear Communications, Inc., and Lightyear Telecommunications LLC., (collectively 
“Lightyear”), by its undersigned counsel, notifies the Commission that Lightyear has engaged in 
debtor in possession (“DIP”) financing of up to $50 Million in revolving debt that matures on 
September 30, 2002 (“Agreement”).’ 

Lightyear’s restructuring is being conducted pursuant to the U.S. Bankruptcy Code and in 
connection with voluntary petitions filed by Lightyear under Chapter 11 of the United States 
Bankruptcy Code to reorganize its business and financial structure.2 Lightyear advised the 
Commission of its Chapter 11 filing by letter of April 29,2002. 

The DIP financing is an initial step designed to provide the company with bridge financing 
for Lightyear while undergoing reorganization. The DIP financing was approved by the Bankruptcy 
Court on April 30, 2002.3 In accordance with the Court Order, the parties previously served this 
Commission with a copy of the Court Order. Service of this Court Order on this Commission 

I As Debtor-in-Possession, Lightyear will retain possession of its property and businesses during the 
reorganization process. There has been no change in the directors, officers, management, or shareholders of Lightyear 
as a result of the Chapter 11 petition, and Lightyear intends to continue its operations during the reorganization. 

In re Lightyear Communications, Inc., Chap. 11 Case No. 02-32723 (Bankr. W. D. Ky.); In re Lightyear 
Telecomnzunications, LLC, Chap. 11 Case No. 02-32725 (Bank. W. D. Ky). 

Interim Order Authorizing Secured Postpetition Financing on a Superpriority Administrative Expense Basis 
Pursuant to Section 264(C) of the Bankruptcy Code and Scheduling a Final Hearing Pursuant to Bankruptcy 
Rule 400/(c). (Bankr. W. D. Ky, April 30,2002) (the “Court Order”). 
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satisfies Lightyear’s compliance obligations in this matter.4 For your convenience, an additional 
copy of the Court Order is enclosed with this letter. 

Lightyear is pursuing a number of strategic options in its reorganization. To the extent that 
Lightyear conducts a discontinuance, sale of assets, or transfer of control, Lightyear will seek any 
approval of this Commission, if such approval is required. 

An original and ten (10) copies of this letter are enclosed for filing. Please date-stamp the 
enclosed extra copy, and return it to the undersigned. Please do not hesitate to contact us if you have 
any questions regarding this matter. 

Respectf 11 submitted, 

/&g illiam B. Wilhelm 

Douglas D. Orvis I1 

Special Counsel for Lightyear 

404309 I 

A See, Court Order at Para. 26. 



I 
Chapter 11 In re 1 

1 
Lightyear Holdings, Inc., 1 CaSe 

et d., 1 . _. 

NOS. 02-32257 

1 
Debtors. 1 

1 
Hon. David T. Stosbcrg 
Jointly Admidstwed 

INTERM ORDERAUTHORIZINC) SECURED POSTPEI'ITION 
FINANCING ON A SUPERPRIORpry ADMINISTRXTIVE 

EXPENSE 'BASIS PURSUANT TO 
SECTION 364(C) OF THE BAFJXRUFlEY CODE AND 

SCHED UtWOASjTNAL" G P U R S U A P I T T O W U  PrCY RULE 4001 

Upon the motion (the  atio ion^ dated Apnl  29, 2002, of Lightyear 

Holdings, Inc. (the "Pam&"), Lightyear Communications, Inc, vu") ,  Lightyear 

Telecommunications LLC r u m )  and Lightytar Communications of Virginia, Inc. 

r u n  and callcctnrrl J With the Parent, LCI and LTL, the 'Debtor$ or the =-"), 

(a) for authorieation pursuant to scctions 364(c)(l), 364(c)(2) and 364(c)(3) of Title 11 

of the United Stat- Code (as amended, the 'Bankru~tcy - Code? and U s  2002, 

400l(c) and 9014 of the Federal Rules of Bankruptcy Procedure (the ' m a t e y  

B&$"', for tbc Debtors, Lrteralia to (i) obtain secured postpetition financing (h *= 

--) pursuant to the Debtor-in-Possession Revolving Credit Agreement dated as of 

April 29, 2002 (as mended, aupplemcntcd or otherwise modified fiom time to time, 

the "gIp .,Ledit ~ e m e n f " ] ,  by and among the Dcbtars, U.S. Bank N ~ t i ~ g &  

I 
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Association (m m, as Adminietmtivc Agcnt, (the 'Admin&rati *q for 

i t d  and the banks parQ thereto, the Issuing BankU and the swingline B d  

(together with U.S. Bank, the %endem"), in substantially the form of Exhi'bit 'A" 

annexed to the Motion, and the other Loan Documents (the DIP Credit AgFecnrcnt and 

the other Loan Documents being herein mlIectivcly referred to as the 

Document#) , (ii) grant security interests, liens and superpriority claims in favor of the 

AdmMsWative Agent for the benefit of the Lend- and the Admfnisttative Agent 

pursuant to section 364(c) of the Bankruptcy Code as mort fully set forth below, (E) 

pcxding a h a l  hearing on the Motion (the 'Ffnat lkari.u#f) obtain postpetition l O ~ n 8  

under the DIP Loan Documents to and h d U d h g  the date on which a final Order (the 

mal Order") is entered (the 'Interim Fadlitf), and (iv) use a portion of the proceeds 

-under the DIP Crcdit Agrtemcat to pay in h l I  the Debtors' obligations to 

Lenders (28 hereitdter deiincd) consisting of unpaid principal, accrued 

rest, contingent reimburscmcnt obligations under undrawn letters of 

d unpaid fees and expenses for whkh the Debtor8 are re8pansible 

(subject to the righte ofthe Committee (as d 6 e d  below) as identified in paragraph 

25, below), and (b) in aocardaacc With Bankruptcy Rule 4001(c), rcquastlng that this 

Court schedule the Final Hearing and approve notice with respect thcrtta, and the 

Court having considered the Motion, thc DIP Loan Documents and any and all 

documents and instruments delivered thereto or in connection therewith; and, in 

accordance with Baxkuptcy Rule 4001(c), requisite notice of the Motion and the DIP 

~~ ~ 

11 Capitalized terms used herein and not oth#wise defined shall have the meaning 
(footnote continued to next page) 
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Loan Documents having beon provided and a hearing to conddu approval of the 

Intuim FaEility having been held and aonduded (the "Interim Hearing"); and it 

appearing to the Court that entry of this Order ia in the best interests of the Debtors 

and their creditors and is essential for the continued operation of the Debtore' 

businesses; upon all the pleadings filed with the Court and the record made by the 

Debtor8 at the Interim Hearing; and objections, if any, to the relief requested in the 

Motion with respect to the Interim Facility having been withdrawn, resolved or 

ovem\led by the c6urt; and after due deliberation and consideration and good and 

sufficient cause appearing therefor 

IT Ia BEREBY pomop that: 

A. 0 x 1  April 29,2002 (the 'a w), each of LCI, LTL, and LCV 

fled voluntary petitions for &of (the "Voluntary &&) with the United States 

Bankruptcy Court for the Westcrn District of Kentucky, Louisville Division (this 

"Court" or the ' ' m D t c y  $hurt?) under Chapter I1 of the Bankruptcy. Code. On 

April 10,2002, an involuntary petition under Chapter 7 of the Bankruptcy Code waa 

filed against the Parent ha thio Court. On April 29,2002, the Parent conecnted to the 

entry of an Order for Relief with rcepect to such involuntary petition and this Court 

entered an Order converting such case to a case undcr Chapter 11 of the Bankruptcy 

cod8 (OO~eCtivCly +th the VOhlntary ca8c8, the 'chabtg. 11 Cast$"'. The Debtors a 

mhuhg in possessian of their property, and operating and managing their 

(foobnote continued from previous page) 

aacnbed to such terms in the DIP W i t  Agrement. 
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businesses. as debtbra in powmsion pursuant to sections 1107 and 1108 of the 

Bankruptcy Code. 

B. The Chapter 11 Casta have bcm consolidated for procedural 

purposes only and arc beingjointly administered. 

C. This Court has juriediction over the Chapter 11 casts pursuant to 

28 U.S.C. 83 157(b) and 1334. Consideration of the Motion constitutes a core 

proceeding as dehned in 28 U.S.C. 8 157(b)(2). 

D. Pursuant to that certain Second Amended and Restated Loan 

f iancing Agreement, dated 88 of April 11. 2000 [as amended, supplemented or 

otherwiSc modifitd prior to the Petition Date, the *preuetition Credit Am-eernenfl, 

among LCI and LTL (the 'Premti- -*), and US. Bank and Deutsche Bank 

AG New York Branch and/or Cqman Island8 Branch (the *RCUC~I ' t iq  J.endcrsl) and 

U.S. Bank, a,s administrative agent for the Repetition Lendem (in such capacity, the 

mct i t io~  +%zCnt?, the Prepctition Lenders made revolving loans and advances to, 

issued or causcd ktters of credit to be issued for and/or provided other tinancial 

accommodadono to or for the beoat of the Repetition Borrowers (collectivdy, together 

with the intercat, fees, including without limitation attarneys' f t ts  and related 

expen8e8, and other charges OWhg in respect the?COf putguent to tht PrcpCtition 

Credit Agreement. the m%r;peb 'tioq -7. 
E. To secure the PrcpctitiOn Indebtednces, the Propetition Borrowers 

granted to the Repetition Agent, pursuant to the Prepctition Credit Agreement, 

security intcreSta and liens (coUectivcly referred to herein as the ~ e u e t i t f  M W). 
The h p e a t i a  LknS W d 8 t  Of: a perfected mt-priOrky SCCUTity h t a C 8 t  anb bar 

on all of the Prepctition Borrowem' BM)ats including, without limitation, all goods, 

ewpment, deposit accounts, invmtmexat property, accounts, chattel paper, 

-4- 
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fnrtntments, documents, letter of credit rights, toTt claims, Fnsurance d-6, 

supporting obligations, leasehold interests, fixtures, intellectual property and general 

intangibles of the Borrowers of any nature, whether then owned or thereafter acquirtd 

and any proceeds, products, rents and profits of alI of the foregoing (the 'Pnuctkion 

e), with priority mer all other liens. The Repetition Indebtedness is also 

guarantied by the Parant and pursuant to the limited guaranty of J. Sherman 

Henderson" III . c 

'1 F. Without prcjudicc to the rights of any patty that ia not a party to 

this Order, as set forth in paragraph 25, below, the Debtors admowledge and agree 

that (i) the Prepetition Liens are valid, binding, dorceable, and perfected first-priority 

lima subject only to certain b e  described in or otherwise permitted by the 

Prepetition Credit Agreement (the "Permitted Rior Liem"), and are not subject to 

avoidance or subordination, (ii) the Repetition hdebtcdnees constitutes legal, valid 

and binding obligations of the Debtors, enforceable in accordance with thdr tenns 

(other than in respect of the stay of en€orcemcnt arising from section 362 of the 

Bankruptcy Code), no offwts, defenses, right8 of recoupment or counterclaims to the 

Repetition Indebtednetsti exist, and no portion of the Repetition Indebtednees is 

subject to avoidance or crubardination pursuant to the Bankruptcy Code or applicable 

ntm-bankruptcy law, and (iii) a8 of the Petition Date, the Prepetition Indebtedness 

constitutes an allowed secured claim within the meaning of section 506 of the 

Bankruptcy Code in an amount that is not leas than $40,952,765.24 in unpaid 

principal and interest including, without limitation, the undrawn amount of all the 

outstanding letters of credit under the metition Credit Agreement, costs, fees 

@cludfng without limitation attorneys' feta and related expensea) a d  other charges 

-5- 
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owing in respect thereof, and that each Debtor has waived and rdeasad any night it 

may have to challenge the Repetition Indebtedness and the security therefor. 

G. The Debtors do not have stMdent available s o u r c ~  of working 

capital and financing to operate their bushebsea in the ordinary course of business or 

operate thck businessaa and maintain their property in accordance with state and 

federal law without the DIP FadiQr. The Debtors’ ability to maintain business 

relationships with their agents, vendors, suppliers, including without limitation, 

networlc suppliers. and customers, to pay thdr employees and otherwise finance their 

operations, is osscntial to the Debtors’ continued viability and aucceaa in these 

Chapter 11 Cases. 

H. The Debtors’ need for 5nandng is immediate. In the absence of 

the DIP FaCitity, the continued operation of the Debtors’ businasses may not be 

possible, and serious and irreparable harm to the Debtors and their estates could 

occur. The preservation, maintenance and cPhancement of the going concern value of 

the Debtors are of the utmost sign&ance and importance to a succcsaful 

reorganhalion of the Debtors under Chapter 11 of the Banktuptcy Code. 

I. Given the Debtors’ currcnt financial condition, financing 

arrangements and capital structure, the Debtors caunot obtejll unsccurcd credit 

allowable under section 503p)(l) of the Bankruptcy Code as an administrative 

expeast. Financing on a poetpetition basis is not otherwise available without the 

Debtorb (i) granting, purauant to section 364(c)(1) of the Bankruptcy Code, claims 

having pnor&Y Over any and all adminktrative expenses of the kinds specified kr 

~ c t i o ~  5Wb) and 507@) of t he  B-ptcy Code and otherwisc, other than as 

& A b e d  bdow fn tewwt of the Cme-Out, and (ii) w r i n g ,  pursuant to section 

Bankruptcy Code, such indebtedntsa and obligations With m r i t y  

-6- 
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Documc~ts, other than as described below in respect of the Carve-Out. 

Beds on thc Debtors’ asaeta as prodded bclow and b the DIP Loan 

J. The use of a portion of the financing under the DIP Facility to pay 

the Repetition Indebtedness does not prejudice the Debtors’ estates, because payment 

is subject to the estates’ rights under paragraphs 4 and 25, below. 

K. The AdminLstrative Agent and the Lenders are WiUing to provide 

the DIP Facility subject to the conditiaris aet fortb herein and in the DIP Loan 

Documents, including, without limitation the provisions of this Order assuring that 

the Postpetition Liens (as defined below) and the various claims, eupemority chima 

and other protectton8 granted pursuant to thb Order and the DIP Loan Documents 

will not be affected by any 8UbBe~pllt or modification of this Order or any 

0th- order wh3c.h is applicable to the DIP Facility, a8 provided in section 364(e) of the 

Sankruptcy Code. 

L. Based 0x1 the r d  presented to this Court by the Debtors at the 

Interim Hca~ing, the DIP Facility has been negotiated in good faith and at arm’s length 

between the Debtors on the one hand and the Administrative Agent and the Lmders 

on the other, and the terms of such h c h g  arrangement are fair, reasonable and 

the beet avahble under the circu.mstances, reflect the Debtord d e  of prudeat 

business judgment consistent with thdr fiduciary duties and arc supported by 

reasonably c-t wluc and fair ccmsidnratim. Any credit extended, lettcra of 

credit issued, loans made or funds advanced to the Debtors pursuant to the DIP 

Credit Ageemult &all be deemed to have been extended, issued, made or advanced, 

ae the caw may be, in good faith by the Lenders aa required by, and within the 

meaning of, section 364(e) of the Bankruptcy Code. 

-7- 



M. N ~ W  of the Interim Hearing and the relief mquestsd in the 

M o b  has becn given to (i) the Office of the United States k s t c c ,  (U) counsel for the 

-tion Lenders and the Lenders, (iG) the creditors holding the 20 largtst 

wecured daima against the Debtors (on a consolidated basis), (iv) counsel to the 

petitioning creditom of bent’s involuntmy petition; (v) the Internal Revenue Service, 

and (vi) counsel to MCI/Worldcom, Inc., couruel for Williams Cammunicationa, Inc., 

and all other secured creditors of record, having filed fananCing statements of 

otherwise identitled in public records. To date, no official committee of unsecured 

creditor8 (the -) haa bcm appointed in these Chapter 11 Cases. Under the 

c k ~ ~ s t a n c e s ,  such notice complies with the requirements of, and canatitutes 

adequate notice undcr, sections 102(1) and 364(c) of the Sankrupw Code and 

Bankruptcy Rules 2002 and 4001(c). 

N. The Debtors have requested immediate entry of this Order 

pursuant to Bankruptcy Rulee 4001@)(2) and 4001(c)(2). Good cause has been shown 

for the entry of this Order. Among other things, entry of this order will rnhimhc 

disruption of the Dubtors’ busincescs and operation8 and permit them to meet payroll 

and other operating expene8 and retain customer, agent, supplier and network 

mppliv confidence by dtmOn&ating an ability to maintain nolrmal operations. The 

m d n g  arrangement authorized hereunder is vital to avoid immediate and 

*-atable harm to the Debtors’ eaatca. Absent immediate court approval of new 

credit avBilELbility to the Dabtors, the agents, suppliers and network suppliers are 

mdy to suspend business with the Debtors and critical customers may be lost. Thig 

Court concludes that entry of thi8 Order is in the best interest of the Debtors and thcit 

ecrtates and creditors as ita itnplcmtntation will, among other things, provide the 

-8- 



Debtor8 with the n e e m  liquidity to sustain the operation of the Debtors’ 

businesses and enhance the Debtors’ prospects for euccessful reorganizadon. 

0. The Debtors have had an opportunity to seek advice &om and to 

consult with counsel prior to the entry of this Ord-. 

Based upon the foregoing findings and conclusions, and upon the record 

made befort this Court at the Interim Hearing, and good and sufficient cause 

appearing therefor: 

IT IS -BY ORDERED that 

1. The Motion is granted, subject to the terms and conditions set forth in 

this Order, 

2. The DIP Loan Documents arc hereby approved, and the Debtors are 

expressly authorized, empawered and directed to urecute and deliver the DIP Credit 

Agreement and all other DIP Loan Docurncnts and to perform their obligations 

hereunder and thereunder in axordance with, and subject to, the terms of this Order 

and the DIP Loan Documents. The Debtors are hereby authorized and directed to use 

tht DIP Facility proceeds to pay the Prepetition Indabtbdness and to pay the fees and 

other expenses described in the DIP Loan Documents as such become due, including, 

without limitation, the Closing Fee, commitment foea, fa&@ kes, letter of credit fees, 

fronthg fees, and such other fees and reasonable attorneys’, financial advisors’ and 

accountants’ feca and disburaements, collateral auditing and other profcssional fces 

and Charges a8 provided for in the DIP Loan Documents, Upon entry of this Order, 

the DIP Loan Oocuments ahaU constitute valid and binding obligations of the Deb-, 

edorceabIe against each of the Debtors in accordance with their terms. 

3. From and atter the Petition Date and subject to the turns and conditions 

of this Order, the DIP Credit Agreement and the DIP han Documents, the Debtors 

-9- 
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be authorized throua the Terminatian Date to bonow and m-, UP to the 

principal amount of $50,000,000 in the form of a revohring adi t  loan with sublimits 

of $5,000,000 for swingkc loans and $SOO,OOO for letters of credit (‘‘W&uL- of 

cre&q”). In accordance with thc provisions of the DIP Credit Agreement, letters of 

credit issued pursuant to the Prepctitiorr Credit Agreement shall be d e e d  to have 

been issued under the DIP Credit Agreement and shall constitute Letters of Credit 

under the DIP Credit Agmment and the other DIP ban Documents. 

4. The Debtors’ payment of the Repetition Indebtedntse with the proceeds 

of the DIP Facility L without prejudice to the Committtc’s right ta cause disgorgcment 

fram the Prepctition Lenders of the rcpald Repetition Indebtedness to the extent, if 

any, that any ob the Repetition Jndcbtcdaeerr 1s dctudned to be hvalid ot any of the 

Prepetition Licns i s  dctermLned to be avoidable in accordance with and subject to the 

provisions of paragraph 25, below. Upon payment of the PrepetitiOn Indebtedness, the 

Lenders ahall be fully subrogated to the rights and interests, including the priorities, 

of the prtpodtion Agent with respect to the Repetition Callatcral. 

5. As atcuriQ for all loans, advances and any other indebtedness or 

obligations, contingent or absolute, which ma y  now or from time to time h&tr bc 

owing by the Debtors to the Administrative Agent or the Lenders or the lc~~uing Bank 

under apy of the DIP Loan Documents or hereunder, including, without hitation, all 

p h u p d  and accrued htercst, letter of d t  reimbursement obligatione, coats, fee$ 

and txponsea (the ‘DIP O b W o a g  ”), each of the Debtora i8 hueby &uthorized and 

directed to pmt to the Administrative Agent, for the sole benefit of the Administrative 

Agent and the hdcr s ,  valid, binding, enforceable and perfscted Uene, e c c h ~  

interest, encumbrances and mortgagee {the y J o e t w t i m  IBmp”) au foUow8. subject to 

the Carve-Out 

-10- 
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(a) pursuant to section 364(c)(2) of thc Bankruptcy Code, a pdkcted 

hrst rioriiy Postpetition tien against (i) dl property of the Debtors’ estates, 

.was not encumbered as of the Petidon Date and any proceeds and 

pro -%: cts thuefidm, ownbd as of the Petition Date or thereafter acquired that 

was not encumbered as of the Petition Date and (ii) the Repetition Collateral 

and any proceeds and products therefiom, including, without Limitation, any 

avoidance powcr claims or actions undex d o n  549 of the Bankruptcy Code if 

the transfer avoided or to be avoided was an aaset otherwise constituting DIP 

Collateral and the proceeds thereof, but otherwise excluding avoidance actions 

of the Debtors under Chapter 5 and section 724(a) of the Bankruptcy Code 

rm- Actions.); and 

Q 

(b) pursuant to eat ion 364(c)(3) of the Bmhaptcy Code, a perfected 

Postpetition Lien on alI other asseta of the Debtors and any proceeds and 

products ther&m, owned as of the Petition Date or thereafter acquired, which 

Poatpctitian Lien8 W, except a8 provided in clause (e) below, be junior in 

priority to any other liens and security interests on such assets to the cxtcnt 

that, a8 of the Petition Date, mch other security interests and liens were valid, 

perfected and not subject to uuoiclanct. 

The property dcecribcd in the preceding clauses dia) and S(bj are 

0aBctively refwrrd to aa the ‘‘m w c r a l ” .  

6. The Postpetition Lims shall not be (i) subject to any security interest or 

lien which i s  avoided and preserved for the benefit of the Debtors‘ estates under 

section 551 of the Bankruptcy Code or (3) subordinated to of made pan’passu with 

any other lien under section 364(d) of the Bankruptcy Code or oth&se, 

-1 1- 
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7. In accordance with 8ecti0118 364(c)(l) and 507(b) of the Bankruptcy Code, 

subject only to the Carvc-Out, dl DIP Obligations, including, without limitation, all 

principal and accrued interest, letter of credit reimbursement obligations, costs, fees 

and expenses (a) shall bc allowed administrative eJrpense claims with priority under 

scCtion 364(c)(1) of t h e  EJankruptcy Code and otherwise over all administrative 

cxpense claims and unsccund claims against the Debtors, now d t i n g  or hereafter 

arising, of any kind or nature whatsoever, including, withaut limitation, atctions 105, 

326,328, 330,331, 503@), 506(c), 507(a), 507(b), 546(c), 726, 1113 and 1114 of the 

Banknaptcy Code (“&mer-Priority -7, and @I shall at all times be Seaiorto the 

right8 of the Debtors, and any succtaaor trustcc of any creditor, in the Chapter 11 

Cases or any subsequent cases under Chapter 7 of the Bankruptcy Code resulting 

h m  the canvereion of any of the reqxctive Debtors’ Chapter 11 Cascs pursuant to 

section 11 12 of the Bankruptcy Code. 

8. No cost or cxpenaa of administration under sections 105, 364(c)(X), 

503(b), 506(c), 507(b), 726, 1113, 1114 or otherwise of the Banknrptqr Code, shall be 

senior to, equal to, or paripassu with, the Super-Priority Claims of the h d c n  arising 

out of the DIP Obligations, subject only to the Camc-Out (as hereinafttr defined). 

AB used in this Order, ‘Cante-w means, as provided in the DIP Credit 

Agree-, 9* at any timc of dcte rminatton, the sum of (a) allowed adminfetrative 

apenses payable pursuant to 28 U,S,C. section 1930(4(6) and (b) Priority Pmfessiorial 

Expenses abject ta the priority Expense Cap (as defined below). ”prioriq 

means allowed and unpaid fceo, costs and reasonable exparaea of 

pmfedonala retained by the Debtors in the Chapter 11 Cases pursuant to ~ a c t i ~ n ~  

327 and 1103 ofthe Bankuptcy Code. ‘Friorltv men% Cqf means, at any timt of 

reference thereto, (i) with respect to fees payable to Frost Brown Todd LLC, the 
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payable to Swidlcr &rlin Shtrcff Friedman, LLP, the Professional Iiscptnse Cap is the 

aggregate sum of $25,0W, and (a) with respect to feer payable to Moms Anderson & 

Associates Ltd., the Professional Expense Cap is the aggregate sum of $325,000. W 

payments of Priority Professional Expeneea ahall reduce the applicable Professional 

Expense Cap dollar far dollar. The application of ret- shall not reduce the 

Professional Ehpnse Cap. With respect to clause @) above, Priority Professional 

Expensea shall not include fees or cxpcnscs ineuncd by any Person, including the 

Debton, in (i) oppoSiag (formally or otherwise), preventing, hindcriag or delayfng the 

Lenders’ ot the Administrative Agent’s enfarcemcnt or realization upon any of the DIP 

Collateral without the bd41.a’  consent, (ii) using or seeldng t o  u8t cash coilatend or 

selling any other DIP ChllateraI without the Lenders’ consent, (iii) incurring 

Indebtedness without the Lcnd#s’ consent, (ivf objecting to or conteetirig in any 

manner, or in raiaing any defenats to, the validity, extcnt, amount, perfection, priority 

or enforceability of the Prcpetition Indebtedness or the DIP Obligations or any 

mortgages, cncumbrmcca, liena or security interests with respect thereto or any other 

rights or interests of the Administrative Agent, the Lend=, the Repetition Agent or 

the prapcddon Leaden, with reapect thereto, or in mcrting or prosecuting any Clpima 

or  cause^ of action, induding, without limitation, any Avoidance Actions or actions for 

equitable subordination, or (v) arising after the conversion of any of the Chapter 11 

Caeee to a ca$c under Chapter 7 of the Bankruptcy Code. Nothing herein shall be 

conatrued as consent to the allowance of any Priority Profcesional Expenses or shall 

dfect the right of the Administrative Agent or the Lenders to object to the allowance 

and peyment of such expenses and nothing hazin ehaU be construed to &ligate the 

Admin.icdrative Agent or the Lenders, in auy way, to pay the Riority Profcssidnd 

-13- 
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Expcnaea or fees of the United State8 "hatee or to ensure that the Debtors have 

d d e n t  funds on hand to pay such Priority Professional Expensee or fees of the 

United States "hatee. 

10. From and after the Petition Date, the Debtors shall use the proceeds of 

the loans and advances pursuant to the DIP Credit Agreement, and the Debtors shall 

request letters of crcdit to be issued, extended or renewed, only for the purposeo 

epedncally set forth in the DIP Credit Agreement. Notwithstanding anything herein or 

in the DIP Loan Docummts to the mntrary, the proceeds of such loans and advancca 

and the DIP C0ll;Lteral ehalJ not, dtrectly or indirectly, be uetd by the Debtom or any 

other Person to, object to or conteat in any manner or raise any defenses to the 

validity, extent, perfection, priority or edorceaMity of the Repetition Credit 

A m e n t  or the Repetition Wnrs or any other rights or interests of the Repetition 

Agent, the Repetition h d e r s ,  the Administrative Agent or the Lendera with rospect 

thereto. 

11. Without limiting the rig&- of access and idormation afiorded tho 

AdmMettattve Agent and the Lenders under the DIP ban Documents, the Debtors 

shall be, and hereby are, required to afford representatives, agcnts and/or employees 

of the Administra ti= Agent and the Lcndena reasonable access to the Debtors' 

p r d w e  and their records in acuwdance with thc DIP Ldan D a m b  and shall 

cooperate, consult with, and provide to such m o n s  all such non-privileged 

information and information not subject to a binding confidentiality wemat. 

12. The automatic stay of section 362(a) of the Bankruptcy Coda shall be, 

and it hersby i6, modified to the extent neoesmry to permit the Debtors to gat the 

Poatpstttron Ucnrr and to perform the Debtors' liabilities and obligutions to the 

Administrative Agent and the Lenders undcr the DIP Loan Documents. The Debtors' 
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payment of the &petition hdebtednem with the proceeds of the DIP Facility is 

cxpremly authorized far purposes of section 549 of the Bankruptcy Code. 

13. The DIP Obligations ahall be due and payable, Without notice or demand, 

on the Tuminafioa Date. Any Letter of Credit outstanding on the Turnination Date 

ahall be cash collateralized in an amount equal to the 105% percent of the maximum 

drawing amount of such Letter of Credit as set forth in the DIP Credit Agreement. 

14. The Aclminb-8 Agemt and Lenden, &all have no obligation to makc 

any loan or advance or issue any Letter8 of Credit unda the DIP Facility unless the 

conditions pntccdcpt to the making of such loan or advance or issuing of 6uch Letter 

of Credit under the DIP Loan Documents are satisfied. 

15. As long as any portion of tho DIP Obligations r c m h  unpaid or any 

DIP Loan Dormmont remains in effect (without prejudice to other Evmts of DdauIt set 

forth in the DIP Credit Agreement), it 8hall constitute an Ehnt of Dsfault tf (a) a Final 

Order (as defincd herein) is not entered by May 31, 2002, (b) there 8hd be entered 

any order d i d g  any of the Chapter 11 Cases, or an order with respect to any of 

the Chapter 11 Cases shall be en- by the Bankruptcy Court, or the Debtors shall 

file an application for an order, converting any of the Chapter 11 Casu8 to a caee 

under Chapter 7 of the Bankruptcy Code or appointing a truatca or examiner with or 

without urpanded powera to operate all or any part of the Dcbtora' buainessce, or 

(c) then shall be entered in any of the Chapter 11 Cases or any subsequent Chapter 7 

casc any order w W  authorizes under any 88ctio11 of the BankrupW cadc, including 

sactions 105 or 364 of the Bankruptv Code, (i) the granting of any lien or security 

interest in any propem of the Debtors in favor of any party other than the 

Administrativa Agent and the Lendcnr (other than liens granted pursuant to the tcnrrs 

of this Order), or (ii] the obtaining of credit or the incurring of indebtedness that is 
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entitled to Suptr-pxidty edmtnistrative status, in cithcr case eqpal or superior to that 

ganted to the Administrative Agent and the Lenders pursuant to this Order, or the 

Debtors seek any of the foregoing relief; d e - ,  in conncction with any transaction 

cited in clause (i) or (ii) of this paragraph LS. such order requires that the DIP 

O ~ m s  ahall h t  be inddeasibly paid in full in cash (including caeh 

c o U r W t i o n  of all obligations and guaranties in respect of Lcttcrs of Credit). 

Otherwise, and in addition to Creating an Event of Default, the Debtors, on behalf of 

their estates, cxprcady waive any right to request the Court's approval of the 

tran~actions eet above. 

16. Without Limiting the provisionti and protections of paragraph 15 above, if 

at any time prior to the indafeasible repayment in full in cash of all DIP Obiigations 

and the tetmination of the Lendem' obligathna to makc loans and advances under the 

DIP Loan Documcats, Muding tubwquent to &it confirmation of any p h  of 

raorganizatio~ respecting the Debt-, the Debtors or any trustee subsequently 

appointed ahall obtain credit or incur debt pursuant to Bankmptq Code section 

364(b), 364(c) or 364(d), then all of the cash proceeds derived from such credit or debt 

shall immediately be turned over to the Administrative Agcnt in reduction of the DIP 

Obligatione. 

17. Upon the occurrence of an Event of Default, the Lendma may declare all 

DIP Obligath8 owing under the DIP Fadlity to be immediately due and payable and 

may declare a LA, ' tion of any further cornrnitment to atand credit to the Debtors 

to the extent any such commitment remains. Immediately upon the occurrence of an 

Event of Default under the DIP Credit Agmmcnt and following the giviq and 

expMtion of thrce businesa days' notice to the Debtom, the Commfttoe, and the 

United States Trustee. and filing of such notice with this Court, the Administrative 

-16- 
OvoDow: 1 19jo54.10 

f 



Agent and the Lenders shall have immediate rclicffiom the automatic stay of d o n  

362(;L) of the Bankruptcy Code and may foreclose on all or any portion ai  the DIP 

Collateral, callect accounts receivable and apply the procccda thereof to the DIP 

Obligadons, occupy the Debtors' predses to prepare the DIP CollateraI for sale or 

other disposition, eell inventories and otherwise exercise remedies against the DIP 

Collateral permitted by the DIP Credit Agreement and applicable nonbanfavptcy law 

(including the exerdse of rights of set off and maintcPsnce of c(L8h collateral in an 

amount equal to 105% of the stated amount of all Letters of Credit) and the Debtors' 

right to use cash Collateral shall cease. During such threebusiness day notice pcriod, 

the Debtors shall be entitled to an emergency heaxkg with this Court for the sole 

purpose of mnte6ting whether an Event of Default haa occurred, but tho Debtors &all 

have no right to seck to use cash collateral of the Lenders under section 363(c) of the 

Bankruptcy Code. Unless during such period this Court determints that an Event of 

Default has not occurred, the automatic stay, as to the Lenders and the 

A d m i n i s e v e  Agent, shall automatiully terminate at the end of such notice period 

and without further nolice or order. In the event that during such notice period this 

Court find8 that an Event of Default has not in fact occurred, the Lenders' rights and 

obligations hereunder shall continue in fw1 force and d o c t ,  The Debtora waive any 

right to seek nlitf from this or any COuTt w ' o b h g  the Administrative Agent and the 

Lenders from taking actions they could otherwise take upon tcrmlnation of the 

automatic say  puwuant to this Order and the DIP Loan Documcnte. 

18. The Debtars ahall not seek, consent ta or sUner t o  exist, dkectly or 

indirectly, (a) any modification, stay, vacation or amadmsnt to this Order; @) any 

order allowing use of cash Collateral of the Lendera without t h e  Lenders' prior wri#wr 

consent; (c) a priority claim for any administrative expenst or unsecured claim against 



the Borrowers (now cxiethg or hereafter di of any kind or nature whatsoever, 

including without limitation any adminiatratkc expense of the kind spccifitd in 

sectima 105, 326, 330, 331, 503(a), 903@), 506 (a)* 506(c), 507@), 546(c), 546(d), 

11 13 or 1 1 14 of the Bankruptcy Coda) equal or superior to the Supcr-Priority Claim of 

the Administrative Agcnt and the Lenders in respect of the DIP Obligations other than 

the Carve-Out; or (d] any encumbfaMe on any of the DIP Collateral with priority equal 

or superior to the Postpttition Liens, accept for the k c - O u t  and as otherwise 

apecificatly provided in the DIP Credit Apcxnent. 

19. The Admiriiotrative Agmt shall not be required to enter into or to obtain 

'vers, mortgagee waivers, consignee waivers, proceeoor waivere, b d c t  

housemaa waivere or similar jnstmmenta or agreements or to give, file or 

cing statements, mortgages, dctds of trust, leasehold mortgages, notfws 

waivws, , 

record 
of --? lien or simjlar fnstnutrents b plny]uriWctiOn, or obtain consents kom any licensor 

or similar parb+n-intcrcst, or takc any other action in order to validate or attach and 

to perfect the Postpetidon k n 8  granted to the AdpJiniStrathre Agent pursuant to this 

Order and in the DIP Loan Documents. Lf the Admjniatrative Agmt, in its sole 

discretion, chooaes to obtain conacnts b m  any licansor or rimilar party-in-Jnteteet, to 

ghre, file or record 8uch financing etatuncnb, notices of lien or similar instrumcats, or 

to otherwise confirm perfection of sucb security interests and Ilens: (a) all such 

documents shall be deemed to have bow, recorded and filed as of the time and on the 

date of entry of thtS Order, end @) no defect in any such act shall affect or impair thc 

vplldit~, @&on and enforceability of the liens granted hereunder, Notwithstanrhg 

the forewing, the AdmMatrativo Agent may, in its aole diacretion, file such landlord 

waiveta, mortgage waivers, con&gnce waivers, proccwor waivers, bailcc waivers, 

mehouee Waisrt%8, financing statements, mortgages, decds of tfitat, leasehold 
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prortgages, notice8 of licaa aad other dmilar documeats without seeking modification 

of the automatic stay under section 362 of the Bankruptq Code and all such landlord 

waivers, moxtgagc waivers, consignee waivcra, processor waivers, bailee waivers. 

warehouse waivers, financing statements, mortgages, detda of trust, leasehold 

rnort~lagcs, notices of lien and other similnr documents & a l S  be deemed to have been 

flled or recorded at the timS and on the date of the corrjmcncement of the rcspcctivc 

Chapter 11 Cases. The Debtors shall arecute and deliver to the Administrative Agent 

all such mortgagea, notices, waivers and other similar documents as the 

Administrative Agent or any of the Lenders may reasonably request to evidence, 

confirm, validate or perfect the Poetpetition Liens granted pursuant hereto. In lieu of 

obtaintog auch consants or filing such hancial statements, notices of lien or Simitar 

in8-tS. the Administrative Ageat may, in its eole discretion, choose to 5le a 

certMed copy of this Order in any placc at which any sucb instruments wouId or could 

be filed, together with a description of the DIP Collateral, and such hling by the 

Adminimtrativc Agent shall have the same effect as if such financing statemmu, 

notice8 of lien or eJmirAr inatrumenta had been filed or recorded at the h e  and on the 

date of entry of this Order and all Gling officers are henby directed to accept such 

certifitd copy of this Order for f h g  and recording. 

20. Any landlord waiver, mortgages waiver, consignee waiver, proccss~r 

waiver, bailee letter, Warchousemaa waiver. Agency Account Afgremnent or credit card 

notificatian or *imilnr izastn~ment executed in connection with the Prepetition Credit 

Agreement h a l l  continue to govern the dghh of the respective parties fhento, and 

such waivers and letters ahall be equally applicable to, and shall govern such partits’ 

right8 in -on with, the DXP Loan Documents, with  respect to both prcpetition 

end postpetition activities. Notwithstanding anything contained herein to the contrary 

- 19- 
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and without limiting any other rights or rcTzlcdite of the Admidstrativr A p t  or thc 

Lenders contained in this order or the DIP Loan Documents or otherwise available at 

law or in equity, and subject to the terms of the DIP Credit Agreement, u p  writtm 

notice to the landlord of any leased premiaes that the Termination Declaration Date 

hae occurred and that the automatic stay has been lifted, the Administrative Agent 

may, subject to any separate agreement by and between such landlord and the 

Administrative Agtnt, enter upon any leased prcmiacs of the  Debtors €or the purpose 

of exercising any remedy with respect the DIP Collateral located thereon. Nothing 

herein shall require the Admiaietrative Agent to assume any lease as a condition to 

the rights pfforded to the Administrative Agent in thie paragraph. Futherxnorc, any 

title, right of dibtrabt  or levy, security interest or other interest that any laadlord or 

mortgagee may have in any DIP Collateral located on such lcaeed premises, to the 

extent the same is not void under section 545 of the Bankruptcy Code, is hereby 

acpnrdy subordinated to the Iicns of the Administrative Agent in the DIP Collateral, 

except as otherwise may be held under applicabla law. 

21. The Debtors shall indemnify and hold harmlees the Administrative 

Agent, the Lenders and their respective ahe.reholdu-8, directors, agents, 0 5 C e t 8 ,  

subsidiaries and nffiliaCaa, 8uCCC8- and a s h p a  from and against any and all 

claisns, actions and Suits, whether groundlesb or othembc, and from and against any 

and all liabilitiets, l o w ,  damage8 and reasonable expenses of every nature and 

character arising out of the DIP Credit Agreement or any af the other DIP Loan 

Dbcumenta or the transacdons contemplated thereby, pursuant to the terme of the 

DIP Credit Agreement and o further described thcrcin. 

22. The proviaiops of this Order shall be binding upon and inure to the 

benefit of the Administrative Agent, the Lenders and the Debtors and their respective 



auccesmra and assigns (indudlag any trustee or other fiduciary hereinafter appointed 

BB a legal representative of the Debtors or with respect to the property of the estate of 

fhe Debtors) whether in the Chapter 11 Caees, in any subsequent cases under 

Chapter 7 of the Bankruptcy Code or upon diamiwal of any euch Chapter 11 or 

e. 

Based on the &dings set forth in paragraphs K and L of this Order and 

with section 364(a) of the Bankruptcy Code, which is applicable to the 

contemplated by this Order, in the event any or all of the pmvisiona of this 

Order are hcteaAet moWed, amended or vacated by a subsequent d e r  of this or any 

other Court, no such modifiC8tiOn, amendment or vacation ahall afht the validity and 

enforctability of any advances made hcrounder or any lien or priority authorized or 

created hereby. Notwithstanding any such modification, amendment or vacation, any 

claim granted to the Admin.isfxativc Agent or the Lenders hereunder arising psior to 

the effective date of such modification, amendment or vacation shall be governed in all 

reapects by the original provisions of this Order, and the A d m i n i m t h o  Agent and the 

Lendera, aa t h o  case may be, shall be entitled to all of the rights, remedies, privileges 

and beneab, including the Rpstpctition Liens and Super-Priority Claims granted 

24. The provisioas of thio Order and any actions taken pursuant hereto shall 

survive entry of any order which may bc entered (a) confirming any plan of 

reorganbation (a "w) in any of thew Chapter 11 Cases, (b) converting any of the 

Chapter 11 Case8 to a case under Chapter 7 of the Bankruptcy Code, or (c) dismissing 

any of the Chapter 11 casts. and the ttrms and proviaions of this Order as well as the 

Super-Priority Claims and Pbstpetition Uems granted pursuant to this Order and the 

DIP Credit Agreement shall continue in full force and effect notwithstanding the entry 
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of auch order, and such Super-priOrity Claims and Postpetition Liens shall maintain 

their priority as provfded by this Order until all the obligations of the Debtors to the 

LanderB and the PrtpCtition Lenders pursuant to thc DIP ban Documents and this 

Order are inddeasibly paid in full in cash and dischatged. The DIP Obligation8 shall 

not be discharged by the entry of an order c o W g  a Plan, the Debtors having 

waived such discharge. None of the Dcbtorr ahall propose or support any Plan that is 

not conditioned upon the payment in full in canh, on or prior to the earlier to occur of 

(i) the effective date of such Plan and (3) the Tsrmination Date, of all of the DIP 

Obligations. 

25. Nothing in this Order or the DIP h a n  hcumcnb shall prejudice the 

rights of the Committee or any party not a party to this Order to seek to object to or 

challenge (a) the vaIidity, sufiiciency, extent, perfection or priority of the mortgage, 

secUrity htcrcsts and liena of the Prepetition Agent or tht Rtpetition Lenders in and 

to the Prepttition collatna, or @) the validity, aUawability, priority, s m ~ ~ c i  or amount 

of the Repetition Indebtedness; graVtW, bowevcr, that, unless such paity 

commences, as appropriate. a contested matter or adversary procccding raising such 

objection or chaumge within ninety (90) aayS of (i) the formation of the Committee, if 

any, solely with respect to any contested ma- or advmary proceeding brought by 

the Committee or (ii} tht petition Date, witb respect to any other party, as applicable, 

all such challenges and objections shall be forever waived, and the Repetition 

hdebtednacrs ahall be allowed as a aecund clakn within the meaning of section 506 of 

the Bankruptw Code for all purposes in conacction with the Chapter 11 Cases. No 

such period of limitation shall be extended without the written consent of the Lundem. 

Thereafter, any and all owcctions or challcngeu (including, but not limited to, those 

under acctlans 506, 544, 547, 548, 549 and/or 553 of the Bankruptcy Code), by any 
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party to the validity, sufficiency, extent, ptrfection, priority or refinancing of, or 

sttking the avoidance or &table subatdination of, the Prepedtion Liens, the 

&*tion Indebtedne- and any payments thereon shall be forever barred and the 

payment of the Prcgctition Lndebtedness in accordance with paragraph 4 shall not be 

subject to disgorgement. To the extent any ouch objection or challeqp is  filed and the 

Prepctitiarr Agent or the Repetition k d m  successfully defends the 8amc, the 

Repetition Agent and the Prepetition Lenders ahd be mtitled to recover all costs and 

expenses, including but not limited to reasonable attorney's fees, incurred in 

defending such objection or challenge, which costs and expenses ahdl be stcurcd by 

the DIP CoUateral abject only to the lien of the Administrative Agent and the Lenders 

and shall constitute a Super-FHdW Claim (subject only to the Super-priority Claim of 

the Administrative Agent and the Lenders). 

26. The Debtom will not be required to: (i) obtain the approval of any state or 

local government agency, departmeat or other government authority or any quasi- 

govmmmtd third parties regulating the utilities and/or telecommunications 

cwrpaniee (each of the foregoing a "GovKnment Authority") of the transdons 

contamplated by the DIP Facility, notwithstanding state or local laws and/or 

rcgulatiozas reqUiring notice of or approval for such trpnspctions; or (u) provide notice 

to any C30vernmental Autho~ity of auch transactions other than by senrice of a copy of 

this Order upon them. All auch approval and notice requirements of Governmental 

Authoritits arc hereby dispensed with and waived. Each and evmy Government 

Authority, whetu presented with this Order, is hereby directed to accept this Order as 

notice of the transactions contemplated by the DIP Credit Agreement and as binding to 

approve such transactions. No further notice to or approval of any such Oovemment 

Authority will be requhcd to consummate such t r a n e o n a .  
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27. The DIP Obligations 8hall be joint and aeverd. with each Debtor that is a 

secondary obligor waiving all e p  defenses. 

28. To the extent any tcrme and conditions of thc DIP Loan Documents arc 

in conflict with the terms and conditions of this Order, the proddons of this Order 

shall control. 

29. Notwithstanding anything herein, the entry of this Order is without 

prejudice to, and does not constitute a waiver of, expressly or implidtly, or otherwise 

impair (a) any of the rights of the Administrative Agent or the Lenders under the 

Bankruptcy Code or under non-banhuptcy law, including, without limitation, the 

right of t he  Admiaistsative Agent or the Lenders to (i) request rnoddhtion of the 

automatic stay of BcctioLI 362 of the Bankruptcy Code, (ii) request disnrisaal of any of 

the Chapter 11 casts, convcmion of the Debtors’ Chapter 11 Cases to cascs under 

Chapter 7 ,  or appointment of a chapter 11 trustee of examiner with expanded powers, 

(GI propose, subject to the provisions of section 1122 of the Bankruptcy Codc, a 

Chapter 11 plan or plans, or (iv) request adequate protection under sections 362,363 

or 364 of the Bankruptcy Coda, or (b) any of the rights, claims or privileges (whether 

legat, tquidle or otherwise) of the Administrative Agent or the Lenders. 

30. The Final Hearing to ccnisidcr enby of the Final Order and final approval 

of the DIP Facility is scheduled for h y  2002 at ‘%Qp.xn, in Courtroom 2 at 

the Bankruptcy Court, 601 West Broadway, Loui8viffc, Kentucky. On or bcfm 

bj \ , 2002, the Debtors shall servo, by United States mail, first-class postagc 

prepaid, notice of the entxy of this Order and of the Final Heaxing (the aJ%d Heariw 

- Notice”), together with copies of this Order, the proposed Final Order and the Motion, 

on: (a) the partice having been given notice of the Interim Hearing; (b) any party which 

has filed prior to such date a request for notices with this Court; and (c) counsel for 
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the Committee, if any. The Final Heatiag Notice shall state that m y  patty in htvest 

objecting to the entry of the proposed Fiaat Order shall filt written objections with the 

Clerk of the Bankruptcy aut no Mer t h a n ~ 4 Q p . m .  onma , 2002, which 

objections shall be ecrved so that the same are received on or before such date 

by: (a) Frost Brown Todd UC, 2200 PNC Center, 201 East Fifth Street, Cincinnati, 

Ohio 45202 Attention: Ronald E. Gold, Fkq., counsel to the Debtors; (b) &&am 

Dana UP, One State Street, Hartford Connecticut 06103-3178, Attention: F. Mark 

Fucci, IESq. and seillcr h Handmakcr LLP, Meidinger Tower, 462 South Fourth 

Avenue, Sdte 2200, Louisville, Wtucky 40202, Attention: David M. Cantor, Esq.; 

and (c) the Oftice of the United States. 

- 4 - n  

31. This Ordcr shall comtitute findings of fact and conctusions of law 

pursuant to Bankruptcy Rule 7052 and shall take meet and be hlly enforceable nunc 

pm tune to the Petition Date immcdia tely upon execution hereof; provided, bowat= 

that notwithstanding the provisions of this Order, the Court shall not be precluded 

fiom m t e g  a Pisal Order inconsistent with the provisions hemin subject to the 

pratection of d o n  364(e) of the Bankruptcy Code in favor of the h d m ,  with 

respect to monies advanced during the interim period. 
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32. The Court has and wiU retain jurisdiction to cnforcc this Order according 

to its terms. 

n f 

U.S. Bankiiptcy Court 
Vhtein District of Kentucky 

fiGR%ED AND C ONSENTED TQ: 

FROST BROWN TODD UC, 
Counsel to the Debtors 

BINGHAM DANA LLP, 
Counsel to the Lenders 
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